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Judicial College Seminar .........cccccvereecunnes by Jim McMichael, President, jmcmichael@mmw-law.com

Captain Speaks .....cccccevererreierrcerssneensnens HOW WE ARGUE

Bar Briefs ......ccvuecurecuresceesesesesesesesessseans As a profession, we lawyers are always disagreeing and arguing
— with judges, with opposing counsel, with clients. Many times, I've
heard people say to me about a someone, “He would be a great lawyer — because he’ll argue
with a fence post!” And, given the ability of anyone with a smartphone to express themselves on
the Internet in these turbulent political times, we are surrounded by disagreement and conflict
in our daily nonprofessional lives as well.

Pro Bono Project.........ccuuervmmsenssersanssnnseeas

Golf Tournament .........ccccecceerrrieeernranes

The structural changes in the way we communicate, through email, text and on the Internet,
make it easy to say things to each other that we would never say face to face. The result is not
only is there a lot more disagreeing going on, but people seem to be getting angrier doing it.

Women's Section .......ccceccerrrveerrsssneenanes

Monroe Inn of Court..........c.ccoenune
So, with disagreeing being in our professional DNA and becoming more and more prevalent

elsewhere in our lives, shouldn’t we try to be more careful to do it well? And with more civility?
What does it mean to disagree well? Sure, we can all tell the difference between mean-spirited
name-calling and a carefully reasoned refuting argument, but there are plenty of intermediate
stages between the two extremes.

Calendar of Events..........cccccceeceeererrnnnnas

How Write You Are........cccoecererrrricinneenns

NLA Appellate Conference .............. Here’s an attempt to outline a disagreement hierarchy by Paul Graham, an English-born
Harvard-educated computer programmer, entrepreneur, venture capitalist and writer, in his

Luncheon Highlights ..........c.ccccveenunneee. now-famous essay, “How to Argue.

EVENTS AT A GI-ANCE refuting the central point

6/27 SBA Membership Luncheon - refutation /
12:00 p.m. - Petroleum Club contradicts and then
cou nterargum ent backs it up with reasoning
andfor supporting evidence
SBA Membership Luncheon - P states the opposing case
5 contradiction / with lte or no summﬁgmm\
1PELY p-m.- SELE R d tot criticizes the tone of the writing without
responding (0 tON€ /' ,4qressing the substance of the argument
10/11-12  Recent Developments by the : attacks the characteristics or authority of the writer
/ ® g ad hominem / without addressing the substance of the argument \

Judiciary Seminar

name-calling / sounds something like, “You are an ass hat” \

SBA Membership Luncheon -
12:00 p.m. - Petroleum Club L .

g SHOIE Name-calling is the lowest form of disagreement, and unfortunately has become more
common in the highest political circles. We've all seen comments like “You're a knucklehead!”
SBA Memorial & Recognition But more articulate name-calling is just as unpersuasive and nothing more than a pretentious

version of “You're a knucklehead!”
Ceremony

Ad hominem is stronger than mere name-calling but s still a very weak form of disagreement.
It might actually carry some weight. For example, if an opponent writes in a brief that all
plaintiffs should be awarded attorney fees, you might respond, “Of course he would say that.
He’s representing a plaintiff.” That wouldn’t refute the argument, but it at least may be relevant

continued on page 3
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continued from page 1

to the case. It’s still a very weak form of disagreement, though. If
there’s something wrong with the argument, you should say what it
is; and if there isn’t, what difference does it make?

Responding to tone. The next level up we start to see responses
to the argument, rather than the person arguing. The lowest form of
these is to disagree with the author’s tone. For example, “I can’t believe
my opponent dismisses the defense of failure to mitigate damages in
such a cavalier fashion.” Though better than directly attacking the
opponent, this is still a weak form of disagreement. It matters much
more whether the author is wrong or right than what his tone is.

Contradiction. Now we are finally getting responses to what was
said, rather than how or by whom. The lowest form of response to
an argument is simply to state the opposing case, with little or no
supporting evidence. Contradiction often carries some weight if the
opposing view is stated explicitly enough to show that it’s right. But
usually evidence will help.

Counterargument. Counterargument is contradiction plus
reasoning and/or evidence. When aimed squarely at the original
argument, it can be convincing. But it can often be convincing if it
is directed at something slightly different from what your opponent
said, perhaps because you believe your opponent has missed the
central point of the argument. When you do that, you should explain
why you're doing it.

Refutation and refuting the central point. These are the most
convincing forms of argument and also the rarest, because they are
the most work. Indeed, the illustration of the pyramid suggests that
the higher you go up the argument hierarchy, the fewer instances you
find. To refute someone’s argument in general or to refute their central
point, it is often necessary to quote something in their argument that
you disagree with and that you feel is mistaken, and then explain why
it's mistaken.

What good is classifying forms of argument and disagreement?
It will not always result in picking a winner in an argument. These
classifications merely describe the form of a statement, not whether
it's correct. A refutation response in an argument can be completely
mistaken and unconvincing; name-calling and ad hominem are
always unconvincing.

The most obvious advantage of classifying the forms of
argument is that it can help us to evaluate how we respond to our
opponents and how to recognize (and avoid) intellectually dishonest
and unprofessional means of argument. Many times, intellectual
dishonesty is unintentional. Someone may believe he’s really saying
something by arguing against the tone of something he disagrees
with, but upon reflection he can realize that moving up the hierarchy
pyramid to counterargument or refutation is far more persuasive.

But the other benefit of arguing and disagreeing well may not
just be that it will make our arguments more convincing, but that
it will make them more civil and professional as well. Eliminating
personal attacks and intellectual dishonesty in our arguments helps
our own relationships with our fellow lawyers, and also enhances
our profession. Discrediting our opponent’s arguments rather than
discrediting the opponent himself should be our goal.

If not, well — we're all just knuckleheads.

Ferris OfficeSmart, LLC

Is pleased to offer an exclusive agreement between

Shreveport Bar Association
and
Ferris OfficeSmart, LLC

Ferris OfficeSmart LLC will award a 1.5% rebate to the Shreveport Bar
Association on all monthly purchases made by any SBA member
To place an order please call, email or order online.

We have a special offering to get HP dollars and rebate the Bar Association
when HP toners are bought from OfficeSmart.
Please call or email Steve Ferris

(318) 220-0988
Email: steve@ferrisoffice.com
www.ferrisofficesmart.com

We would like to thank the following law firms and
courts for their support by participating in the SBA and Ferris
OfficeSmart, LLC Co-Op Program:

BLANCHARD, WALKER, O’QUIN & ROBERTS
BRADLEY, MURCHISON, KELLY & SHEA
CASTEN & PEARCE
DAYE, BOWIE & BERESKO
DISTRICT ATTORNEY, CADDO PARISH
JUDGE KATHERINE DORROH
DURRETT LAW FIRM
KITCHENS LAW FIRM
LOVE, RIGBY, DEHAN & McDANIEL

McMICHAEL, MEDLIN, D’ANNA,
WEDGEWORTH & LaFARGUE

DAVID MOORE, ATTORNEY AT LAW

PETTIETTE, ARMAND, DUNKLEMAN,
WOODLEY, BYRD & CROMWELL

SECOND CIRCUIT COURT OF APPEAL
SMITHERMAN LAW FIRM
SOCKRIDER, BOLIN, ANGLIN, BATTE & HATHAWAY
JUDGE KARELIA R. STEWART
JUDGE CHARLES TUTT
WIENER, WEISS AND MADISON

BILLY J. GUIN, JR.

Mediator and
Medical Review Panels

947 Thora Blvd.
Shreveport, LA 71106
(318) 455-3180
bguin@billyquinlaw.com
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Captain Speaks

by H. Lyn Lawrence Jr., Captain, lyn@lynlawrence.com

While Mardi Gras seems (and probably is) a bit far away for most, the Krewe of Justinian has already been working feverishly to
ensure a fantastic 25th season. That’s right!!!  This year is the Silver Anniversary of the Krewe of Justinian, and what a fabulous year it
promises to be.

Our theme this year is DERBY DAYS and events begin as soon as Saturday, May 5 at Louisiana Downs, which is also Kentucky
Derby Day.  Hold August 17 for Coronation, Nov. 10 for Midway to Mardi Gras (which will include a bourbon trail tasting tour — ala
the Kentucky Bourbon Trail) and Feb. 1 for the Grand Bal at the Horseshoe Riverdome!!! The bands will be fantastic, and the attitude
befitting our unofficial theme — THERE ARE NO RULES!!

It is time to begin our big membership push! All SBA members should soon receive a letter and membership application from me in
the mail. We make it easy for you to join — complete and send in your application with your check (payable to the Krewe of Justinian)
to Dana Southern at the SBA office, or join online at www.kreweofjustinian.com/join-now. A membership application is also included in
this issue of the Bar Review.

Remember, Krewe membership gives you and a guest access to four great events throughout the year — the Coronation Bal, Midway
to Mardi Gras Party, Grand Bal, and Royalty Brunch. This is an exciting time for Justinian, and we want you to be a part of it. The time
to join the Krewe is now! I look forward to seeing you at all Krewe events this year. Laissez les bons temps rouler!

ELIZABETH W. MIDDLETON
FISCHER & MANNO, P.L.C. MEDIATION SERVICES

When just any mediator won’t do...

Timothy R. Fischer experience counts!
Mark K. Manno
OVER 3,000 MEDIATIONS
Accepting referrals for (318) 487-9406
Workers’ Compensation cases (800) 355-1483

FAX (318) 448-8158
ewmmediate(@gmail.com

c.elliott@ftvelaw.com
318-869-0304

Fax 318-869-4911
3421 Youree Drive
Shreveport, Louisiana 71105

www.fhmlaw.net

Charles D. Elliott
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KREWE OF JUSTINIAN 25t ANNIVERSARY
MEMBERSHIP APPLICATION

Derby Days
2018-2019

CoronationBal ----------------- August 17, 2018
Midway to Mardi Gras Party - - - - - - November 10, 2018
Justinian Grand Bal - - ----------- February 1, 2019
Royalty Brunch -- - - - - - - - - - - ----- February 3, 2019

Your membership dues entitle you and your spouse/guest to attend four (4) parties at no additional charge.

Name Spouse

Firm Name

Home Address

Office Address

Home/Cell Phone Office Phone

Fax Email

Krewe Dues:

Attorney and Spouse Membership ($350.00)
Judge and Spouse Membership ($350.00)

Young Lawyer* and Spouse Membership ($225.00)

Government Employees and Spouse Membership ($225.00)
Paralegal/Legal Staff and Spouse Membership ($225.00)
Associate and Spouse Membership ($250.00)

(“Friends of the Krewe”)

R R S N R - R

Make Checks Payable to: Krewe of Justinian

Mail to: Krewe of Justinian, 625 Texas Street, Shreveport, LA 71101 \a

* Admitted to Bar for less than five (5) years




BAR&BRIEFS

SECOND CIRCUIT ATTORNEYS
AND STAFF RECOGNIZED

The Second Circuit Court of Appeal recently honored employees
who reached five-year anniversaries in their employment with the
court. Chief Judge Henry Brown presided over an awards ceremony
in the courtroom on April 5.

Ellen Davis received a rosewood pencil holder for her 30-year
award. Ellen came to the courtin 1987 as a law clerk for Judge Charles
Lindsay, and continued with his successors, Judge Gay Gaskins
in 1995 and Judge Jeanette Garrett in 2013. Ellen is a graduate of
First Baptist Church HS, LSUS (BA-journalism, 1981) and LSU Law
Center (JD, 1984). Judge Garrett spoke glowingly and at length about
Ellen’s organizational skills and work habits, and also presented her
with a number of personalized, whimsical gifts.

Jennifer Brown received a rosewood picture frame for her 25-
year award. A graduate of Mansfield HS, LSU (BS-secondary ed.,
1988) and LSU Law Center (JD, 1992), Jennifer has worked for Chief
Judge Brown continuously since August 1992, shortly after finishing
law school. In addition to her work at the court, Jennifer teaches
legal research and writing at the LSUS Continuing Education Dept.’s
paralegal certification program.

David Tullis received a rosewood pen and pencil set for his 20-
year award. David is a proud native of New Orleans, alifelong Fighting
Blue Jay of Jesuit HS, a graduate of LSU (BA-history, 1992) and LSU
Law Center (JD, 1995), and has worked at the Second Circuit since
1997, when he was hired by the late Chief Judge Charles A. Marvin.
David’s wife, Kim, is also an attorney, and they have two daughters,
ages 18 and 14.

Jessica Lustig received a brass coaster for her five-year award.
She is a graduate of Parkway HS, La. Tech (BS-finance, 2009) and
Loyola University (JD, 2012). She has worked on the court’s Central
Staff since September 2012. Staff Director Molly Able complimented
Jessica’s hard work under three successive staff directors.

Also receiving awards were Jackie Johnson, judicial assistant to
Judge Felicia Toney Williams for 25 years; Brenda Baker, judicial
assistant for 15 years, first to Judge Harmon Drew, and recently to
Judge Jay McCallum; Vicki Rigdon, judicial assistant to Judge D.
Milton Moore III for 15 years; and Jack Hartman, IT programmer for
5 years.

A brief reception with cake and cookies was held after the awards
were presented.

Jennifer Brown (25 years), Ellen Davis (30 years), David Tullis
(20 years) and Jessica Lustig (5 years) were recognized for their
service as attorneys at the Second Circuit on April 5

SBA MILITARY AFFAIRS COMMITTEE

On March 20, the SBA Military Affairs committee, led this year
by Elizabeth Hancock, met for breakfast at the home of Ted and
Barbara Cox to discuss plans for the 2018 Veterans Program. Our
Veterans Program will be held on Wednesday, November 7.

Pictured above are Ted Cox, Dana Southern, James Graves, Judge Bill Kelly,
John Odom, Charles Grubb, James Campbell and Jim McMichael.

PARALEGAL NEEDED: The Law Office of Evans &
Franklin is in search of an experienced paralegal. Notary
required. We offer competitive wages, and benefits.
Please email your resume to jarred@evansfranklin.com.
Inquiries will be confidential.
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DID YOU KNOW?

RU LE 6 .1 Louisiana attorneys are encouraged to fulfill their professional obligations established by

Rule 6.1 of the Rules of Professional Conduct, which sets an aspirational goal of 5o hours of Pro Bono

services per year.

CLE credits are available for providing Pro Bono legal services. You can obtain 1 hour of CLE per 5 hours

of Pro Bono representation, up to a maximum or 3 hours of CLE for every calendar year.

AN e PAONOED CAEEDEECPAENAND TR EIEREN

The Shreveport Bar Foundation Pro Bono Project has volunteer opportunities for any level of participation.

Pro Bono attorneys are
generally elevated to the
top of the docket .

Support and guidance are
oferd tanovice HOW WILL YOU
volunteer attorneys.

VOLUNTEER?
All cases are covered by
the Professional Liability Contact Kelli Sanders, SBF Pro Bono Coordinator

Insurance of either ALSC 318-221-8104 ext. 3
or The Shreveport Bar

Foundation. ksanders@shreveportbar.com

May 2018




Richard King Memorial Shootout

The Seventh Annual Richard B. King Memorial Shootout
was again a great success. Five teams participated in the
shootout that began immediately following the SBA golf
tournament on April 23. The participating teams were
Jim Colvin and Cole Smith; Walter Gerhardt and Todd
Benson; David White and Ray Kethley; Jarred Franklin
and Jimmy Mijalis; and Kyle Robinson and Justin Dewett,
who were the winning team.

Trophies were presented by Jett King, son of Richard
and Renee King, to the victorious team. Congratulations
Kyle and Justin on a job well done!
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Golf Tournament Winners:

Overall Low Gross was Trey May’s team which
included Danny Mortimer, J.T. Clendenin and
David Ballard

1st Flight, 1st Place was Jarred Franklin’s
team which included Brad Wright, Pete
Lockwood and Matt Greer

1st Flight, 2nd Place was Tom Bordelon’s team
which included Barry Simmons, Kevin Odom
and Kathy Davis

2nd Flight, 1st Place was Schuyler Marvin’s
team which included Lyn Lawrence, Buddy
Mondello and Jeff Cormany

2nd Flight, 2nd Place was Zach Shadinger’s
team which included Justin Dewett, Kyle
Robinson and Chris Netherton

Issac Howell won Closest to the Hole on hole
#13




2018 SBA Golf Tournament

The annual Golf tournament was held at East Ridge Country Club on April 23. Golf Committee Co-Chairs Jarred Franklin, Curtis
Joseph, Jimmy Mijalis and Alexander Mijalis, along with committee members Thomas Cook, Walter Gerhardt, Judge Craig Marcotte, Trey
May and Woody Nesbitt, planned the event which was enjoyed by over 100 SBA members, sponsors and guests.

Thanks to all of our golf teams, sponsors, committee members and volunteers

THANK YOU 2018 SBA GOLE TOURNAMENT SPONSORS

Choice Copy Service

Colvin, Smith & McKay

Cook, Yancey, King & Galloway
Eldorado Resort Casino

Lunn, Irion, Salley, Carlisle & Gardner

Wilkinson, Carmody & Gilliam

US OPEN

Farmers Seafood Company

Golf Cars of Louisiana

THE OPEN

Moffitt Volkswagen, Porsche, Audi, Mazda
Morgan Buick GMC
Dr. Grady Stimits

THE PGA
Bill D. Cunningham, CLU, ChFC, CFP, AEP
Griggs Enterprises, McDonald’s
Hilton Garden Inn / Homewood Suites Bossier City
McCoy Investigations
The Remington Suite Hotel & Spa
Skrivanos Engineering, Inc.

Vintage Realty Company
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Women's Section

by Anna Brown Priestley, President
anna.priestley@regions.com

“Spring is nature’s way of saying,
‘Let’s party!’” - Robin

Thank you to the Second Circuit
Court of Appeal for hosting our
second “Coffee with the Court.” We
had a great turn out, and I hope to see
everyone at our next event!

The Women’s Section has decided
to continue our fun into the summer months. We will host our third
“Cottee with the Court” on June 12 from 8 - 9:30 AM at Shreveport
City Court (1244 Texas Avenue). We are excited to feature Judge
Lattier and Judge Sims! The event will be on the Second Floor in
Courtroom 4. There is metered parking available in the parking lot
directly in front of the court building, as well as free parking on
Murphy Street.

Again, if you're not receiving our MailChimp Newsletter, please
subscribe by visiting www.shreveportbar.com/womens-section/
and fill out the sign-up form. Also, if you haven’t done so already,
please “like” and follow our Facebook page at www.facebook.com/
sbawomenssection.

Have a marvelous May!

Cole, Evans & Peterson
Certified Public Accountants

For Support in Your Practice and in
Obtaining Financial Security

Accounting and Auditing Services
Litigation Support
Income Tax Planning, Compliance and Advocacy
Personal Financial Planning
Family Investment Entities
Estate Planning
Gift and Estate Tax Planning, Compliance and Advocacy
Retirement Plan Design, Implementation and Administration
Investment Planning and Analysis
Life and Disability Insurance Analysis
Computer Hardware and Software Acquisitions and Operations
Computer Network Consulting
Data Processing

Fifth Floor, Travis Place
Post Office Drawer 1768
Shreveport, Louisiana 71166-1768
Telephone (318) 222-8367 Telecopier (318) 425-4101
www.cepcpa.com

FAST TRACK MEDIATION SERVICES
a division of WEEMS, SCHIMPF, HAINES,
SHEMWELL & MOORE (APLC)

Confidentiality Control
A Fair Compromise Cost-Effective
All civil law matters, including personal injury,
wrongful death, medical malpractice, professional

liability, successions, contracts, mass torts, property
disputes, oil and gas, and employment law.

All family law matters, including property partitions,
spousal support, child support, and custody.

Call or email us today to schedule your mediation.

(318)222-2100
mediate@weems-law.com

Carey T. Schimpf

Family / Civil Mediator

WEEMS, SCHIMPF, HAINES,
SHEMWELL & MOORE (APLC)

Accepting Appeal
And
Family Law Referrals

Certified By Louisiana Board of Legal
Specialization

(318)222-2100
kenny @weems-law.com

Kenneth P. Haines

Board Certified in

Appellate Practice and Family Law

May 2018
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by Hal Odom Jr., rhodom@la2nd.org

The Judge Fred Fudickar Jr. AIC (Monroe, La.) held its final
regular meeting of the 2017-"18 season on April 9, 2018. Max Cox,
general counsel at CenturyLink, and assisted by four members
of CenturyLink’s in-house counsel, presented “The Work of In-
House Counsel.” Although much of the information was unique to
CenturyLink, and somewhat promotional, the purpose was to show
the structure and climate of a large in-house operation.

Max began with a handout of the top 10 things about being
a successful in-house counsel, by Sterling Miller, former general
counsel at Travelocity.com and currently senior counsel at Hilgers
Graben PLLC, in Dallas. “Number One is to learn the business.
Talk with your client, really understand what it is your company
does. If you know how your company makes money, you can draft,
defend and advise much better” Max then jumped down to No.
10: “There’s never enough money, time or people. Get used to it!”
This elicited a murmur of agreement from the audience. Max also
related that since he joined CenturyLink, in 2004, the company had
exploded in size, having 10 times more customers, employees and
revenue.

Lisa Eckert, who works in the public relations group, said
that her overriding mission is to align all the company’s external
advocacy in “one national voice,” navigating the problem areas
of privacy, regulatory law and various national issues. Lisa also
outlined CenturyLink’s business, including the recent acquisition
of Level 3 Communications, and offered the fun fact that the new
company has enough fiber to wrap the earth 17 times.

James Butler gave additional statistics about CenturyLink’s in-
house operation, which grew from four attorneys in the Monroe
office in 2005 to 110 today. With expansion came specialization,

Monroe Inn of Court Update

and James commented that he had recently spent six months
working exclusively on animal litigation in Wisconsin. Jessica
Thornhill, formerly of Pettiette Armand, here in Shreveport, is now
in CenturyLink’s commercial law group. Her in-house focus has
been on indemnification, limitations of liability, billing issues (with
larger customers) and data security. She laughed, “I don’t miss the
billable hours,” but regretted that without them, the “customer” had
no incentive to limit the emails and phone calls! Michael Spencer,
who spent 142 years at Proskauer Rose LLP in New Orleans, is
in the labor and employment group. At CenturyLink, he has
concentrated on discipline and termination claims, policy changes
and changes to the law, such as adjusting for a potential new FSLA
salary threshold. He advised, however, “We do not draft policy and
procedure manuals for clients.”

In a short Q&A, a member asked about CenturyLink’s future
in Monroe, with the recent announcement that longtime CEO Glen
Post would be retiring in May. The new CEO, Jeff Storey, has strong
ties to Tulsa, and if he decided to move the corporate HQ, it would
be a massive blow to Monroe’s economy — the company’s payroll
exceeds $200 million statewide. Max said the plan was to keep the
HQ in Monroe, and the company was actually in the process of
adding an outbound sales center on Forsythe Ave., with 150 new
employees.

The 16 members in attendance received one hour of CLE credit.
Inn President James Carroll announced that the final meeting of the
year, in May, would be the annual crawfish boil. He also extended
a warm invitation to members of the CenturyLink in-house team to
join the Inn next year.

Lisa Eckert, Jessica Thornhill, Michael Spencer and
James Butler, all of CenturyLink in Monroe, described the
organization and work of the company’s in-house counsel.

(Photos by Hal Odom Jr.)

Judge Stephens Winters, Fourth
JDC, Lisa Sumrall and Cyd Page
were among the attendees at the Inn’s
April meeting

Hal Odom met with Inn president James Carroll
and James Butler, of CenturyLink, in the lounge of the
Lotus Club before the meeting.
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Mark Your
Calendar

JUNE 27
SBA Member Luncheon
12:00 Noon at the Petroleum Club (15th Floor)

SEPTEMBER 26
SBA Member Luncheon
12:00 Noon at the Petroleum Club (15th Floor)
Speaker: TBD

OCTOBER 11-12
Recent Developments by the Judiciary CLE
Hilton Garden Inn, Bossier City

OCTOBER 24
SBA Member Luncheon
12:00 Noon at the Petroleum Club (15th Floor)
Speaker: Alston Johnson
Professionalism Award Presentation

OCTOBER 30
SBA Memorial & Recognition Ceremony
2:00 p.m. at the Caddo Parish Courthouse

, ®0QCOR000

PRINT®MAIL®SIGNS ~ MARKETING ~ PRINT MAIL DESIGN WEB SIGNS PROMO  APPAREL

318 868 3555 = allegraarklatex.com
1115 Pierremont Road = Shreveport, LA 71106

MEDIATION AND
ARBITRATION OF

Thomas Hayes, lll Mike McKay

v g e~ A

[}

Larry R'oedel

Mike Patterson

The Patterson Resolution Group offers dispute
resolution services in complex cases to businesses and

individuals across Louisiana and the Gulf South. Group

Marta-Ann Schnabel

COMPLEX DISPUTES

members include six former presidents of the Louisiana State

Bar Association and a retired district court judge.
The members have substantive experience in disputes in

areas such as:

Corporate and Business Banking
Commercial Real Estate Employment
Oil and Gas Insurance
Maritime Healthcare
Construction

Products Liability

Professional Liability

Governmental

Contact Mike Patterson at 866-367-8620. Or visit the
group’s website at www.pattersonresolution.com

for more information and the article, “Getting Your

Client and Yourself PT HE
- datterson
Ready for Mediation. RESOLUTION GROUP

BATON ROUGE + NEW ORLEANS * LAFAYETTE - SHREVEPORT -+ MONROE

May 2018
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How Write You Are

by Hal Odom Jr., rhodom@la2nd.org

I can’t get used to this. One of
Louisiana’s leading political journalists
recently reported a change at the top
of the House Democratic Caucus: Rep.
Robert Johnson, of Marksville, “was
elected by acclimation,” replacing Rep.
Gene Reynolds, of Minden, who resigned.

The word used, acclimation, means
getting used to the climate or adapting
to a new situation. It is often used in
discussions about child custody: “The
CASA report detailed R.A’s successful
acclimation in the foster home and
concluded it is an extremely different
environment from the group home he is
used to and his behavior has improved
dramatically.” State in Interest of R.A.,
2006-2380 (La. 12/15/06), 944 So. 2d
1262 (Knoll, J, dissenting). Climate is
obviously the root of this word.

Perhaps Rep. Johnson is stll acclimating to his new
chairmanship, but the intended word was acclamation, which in
this context means by voice vote without formal balloting. It’s not a
common word in legal writing, as we normally require an official
tally of votes, but it is related to acclaim, a very familiar word
for loud praise. In fact, acclaim would probably work better in a
sentence like, “He has professional experience with the U.S. Fish
and Wildlife Service, as a refuge and research biologist, and has
garnered significant acclamation for his work and publishing on
marsh ecology and management.” St. Martin v. Mobil Expl. & Prod.
U.S. Inc., 224 F. 3d 4002 (5 Cir. 2000).

It’s acclimation. Get used to it.

Writing with consequences. It was disheartening to read,
in a fairly recent opinion, that a doctor “testified that the two
units of frozen plasma had the initial desired affects” on the patient.
Gaffney v. Giles, 2014-0483 (La. App. 4 Cir. 4/29/15), 165 So. 3d
1100. But it was reassuring to see a different court tag almost the
same error: “The trial court further commented that defendant’s
suggestion that ‘at the time that he gave the statements there were
adverse affects [sic] from, maybe, being on heroin, is nothing but
speculation or conjecture.”” State v. Savage, 16-511 (La. App. 5 Cir.
4/12/17), 218 So. 3d 714 (sic in original).

To clear up further confusion, it’s time for a refresher on that
old bane of legal writers, affect and effect.

Effect (moun) = result or consequence. Think of special effects
in movies and the side effects of medicine. In the plural, effects refers
to one’s belongings, defined in the Fourth Amendment’s sphere of
privacy: “persons, houses, papers, and effects[.]” In Gaffney, the
doctor, the court reporter and the appellate court all meant the
plasma had the desired effects.

Effect (verb), a much less common word, = bring about or
cause to occur. The most familiar phrase is to effect changes, or, in
the criminal context, “An officer effects an arrest of a person whom

he has authority to arrest, by laying his
hands on him for the purpose of arresting
him, though he may not succeed in
stopping and holding him.” California v.
Hodari D, 499 U.S. 621, 111 S. Ct. 1547
(1991). A synonym for this is effectuate,
which also contains the word effect.

Affect (verb) = wield influence
or cause consequences. Legal errors are
prejudicial when they daffect the outcome
and deprive a litigant of substantial rights.
“When questioned by defense counsel
about her ability to be fair, she stated
that she might ‘get a little emotional;
but that it would not affect her ability to
serve on the jury.” State v. Payton, 51,709
(La. App. 2 Cir. 11/15/17), __ So.3d __.
Less commonly, affect also means pretend
or put on airs, as in, “She’s just from
Haughton but she affects a British accent.”

Affect (noun), the least common of all = state of mind or
emotion attached to an idea or thing (mostly in psychology). “[Hle was
being treated with an antipsychotic medication that could cause
him to exhibit flat affect and a stiff demeanor.” State v. Tyler, 2013-
0913 (La. 11/6/15), 181 So. 3d 678. Pronounced with a strong
accent on the first syllable, this one will not often vex legal writers.

For all others, consider the effects of homophones on your
writing,

Final, really final, notice. From a memorandum filed
in the First JDC: “There is a great deal of factual dispute among
the parties regarding just about every critical liability question in
this case, including the penultimate question of how or by what
the fire was even ignited in the first place.” The brief writer is not
alone. A workers’ comp judge joined him: “And if that’s the case,
and it looks to be, the penultimate question is what exactly did
the adjuster have in his hands in the way of medical evidence[?]”
DeBarge v. LFI of Lake Charles, 2014-747 (La. App. 3 Cir. 12/23/14),
154 So. 3d 1279.

So, if something is the penultimate question, then what is the
ultimate one? Ultimate means final, last in series or most important.
The word penultimate literally means next to last, and should be
reserved for very literal applications like these: “The penultimate
phrase of the above-mentioned indemnity clause provides the
requirements * * * for indemnification to be triggered.” Johnson
v. Hamp’s Const. LLC, 2017-0033 (La. App. 4 Cir. 6/7/17), 221 So.
3d 222. “The word ‘due’ in the penultimate sentence of [Art. 3351]
means ‘payable,’ in our opinion.” Succession of McLean, 26,566 (La.
App. 2 Cir. 3/1/96), 651 So. 2d 920.

No, adding a prefix or suffix to a common word does not make
it stronger. Just look at pluperfect, infinitesimal and the ludicrous
irregardless. If something is the decisive question, it’s ultimate, and
that’s final.
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First Annual N

The Shreveport Bar Association and Second Circuit
Court of Appeal co-sponsored the First Annual North
Louisiana Appellate Conference on April 20 at the
Second Circuit Court of Appeal. Approved for six hours of
Appellate and Family Law Specialization CLE credit, there
was overwhelming positive response from attorneys who
attended this conference. We are looking at holding this
conference again next year.

N 1 UAl
EELY
— e




SHREVEPORT BAR ASSOCIATION PRSRT STD

\ 625 Texas Street AUTO
Shreveport, LA 71101 US POSTAGE PAID
www.shreveportbar.com SHREVEPORT, LA

PERMIT NO 6




